The Creation of the WTO Dispute Settlement System. WTO dispute settlement developed over time. To understand the political context today, one must evaluate how the system developed institutionally over sixty years, going back to GATT dispute settlement, its predecessor. These developments have shaped the institutional culture and nation-state acceptance and expectations of the WTO dispute settlement system, which, in turn, mediates power. Three primary factors influenced the WTO system's creation. Different mid-range theories advance these explanatory factors, which we find are best viewed as complements.
(i) Shared understanding: GATT members gradually embraced greater legalism of the dispute settlement system and agreed on the need to further reforming the system in the 1980s. This shared understanding facilitated negotiations to address perceived deficiencies in the GATT system while key actors, such as the European Union (E.U.), 5 grew convinced of the need for using binding third-party dispute settlement; (ii) Issue-linkage bargaining backed by economic power: The GATT parties engaged in bargaining based on reciprocity in which the United States (U.S.) agreed to constrain its use of unilateralism in return for automatic third party dispute settlement under the new WTO dispute settlement system. The U.S. used issue-linkage politics backed by the credible exercise of coercive unilateralism, which it wielded through threats to withdraw access to its huge market, to press countries to include new issues important to the U.S. in the WTO's rules, such as intellectual property protection and the liberalization of trade in services; (iii) Historical conjuncture and ideology: The fall of the Berlin Wall and the end of the Cold War provided an ideological opening to enforce liberalized trade rules. This opening can be viewed either as a facilitating circumstance or a precipitating condition (Halliday and Shaffer 2015) . The U.S. and E.U. dominated the Uruguay Round trade negotiations that resulted in the WTO's creation, and neither China nor Russia participated in them.
First, to understand the political context of the WTO quasi-judicial system, we must understand how a shared understanding of the benefits of greater legalization evolved over time as part of a historical institutional process. Under the GATT's formal rules, dispute settlement was to be overseen by the entire membership, initially consisting of 23 contracting parties. The membership created panels of first five and then three members to write a report, but it was diplomats in Geneva who were on the panels and it was these diplomats who controlled the process. The initial panel reports were a matter of a few pages, were often vague, using compromise language, constituting over time, in Robert Hudec's words, a "diplomat's jurisprudence." 6 As Joseph Weiler writes, "crafting outcomes that would command the consent of both parties and thus be adopted was the key task of the panelists." 7 Political checks could delay or block the dispute settlement process. Both the formation of a panel and the adoption of a report required consensus of the entire membership, and thus the defendant could block the process at either stage. The result at best was long delays, and at worst was complete blockage. In all cases, the shadow of both potential dispute settlement and the potential blockage of dispute settlement informed bargaining between the parties to settle disputes.
The GATT process nonetheless legalized over time as members gained more trust in it. The process became normalized and institutionalized, and with institutionalization, legalism gradually grew in importance. In 1979, under the Tokyo Round Dispute Settlement Understanding, the GATT contracting parties agreed to more formalized dispute settlement procedures. At the start of the 1980s, the GATT Director General established a small legal affairs office inside the secretariat composed of one lawyer, but that lawyer did not assist panels. However, by the end of the 1980s, the office had been renamed the Legal Affairs Division and it consisted of three attorneys that provided assistance to the dispute settlement panels. 8 This legal affairs division staffed all GATT disputes, except for those addressing antidumping, countervailing duty, and safeguard claims that were heard by the rules division following U.S. pressure on the Director-General. 9 The U.S. apparently wanted to ensure that import relief specialists oversaw the latter disputes, arguably in the hope that they more likely would defer to U.S. practices. These two divisions of the GATT secretariat (legal and rules) acquired a reservoir of knowledge of the evolving GATT case law. The role of the lawyers within them in the drafting of panel reports significantly increased and gave rise to a more coherent and legalized jurisprudence in the 1980s and early 1990s. 10 The GATT parties, therefore, grew more comfortable with the idea of greater legalization in light of their experience with the system. 11 Nevertheless, dissatisfaction with GATT dispute settlement remained in the 1980s as defendants continued to block the establishment of panels and the adoption of reports, and a consensus emerged that the system should be reformed. 12 What helped push reform toward a significantly more judicialized system was a shift in the EC's position. EC representatives originally resisted any change, but they adjusted their position later in the Uruguay Round trade negotiations to accept substantial reforms, in large part due to the EC's experiences in GATT cases during the negotiations. 13 This form of "experiential learning" proved important in facilitating consensus among negotiators. 14 Mutual trust among negotiators and positive experience with GATT procedures and outcomes shaped negotiating positions, and enabled agreement on the new dispute settlement rules. These rules eliminated the defendant's ability to veto the creation of a panel or adoption of the report, such that only a consensus of all WTO members, including the complainant, can block a panel's formation and the adoption of its decision (known as "reverse consensus"). In addition, the new rules created a new appeals process under a new institution, the WTO Appellate Body. 15 As a result, since 1995, panels can be formed without delay and panel reports adopted automatically unless they are appealed, in which case the Appellate Body report is adopted. 8 The GATT Director-General appointed the first lawyer in 1981 to test the waters. See Marceau et al. (2015) . 9 See e.g. Roessler (2015) , 168. 10 Hudec (1993) . 11 Ibid. 12 Elsig (2015) . 13 Elsig and Eckhardt (2015) 14 Elsig and Eckhardt (2015) . 15 Elsig (2015) To understand the development and redesign of the WTO's dispute settlement rules, the role of shared understanding must be complemented by an appreciation of the roles of reciprocal bargaining based on issue-linkage politics and the United States' use of unilateralist threats to withdraw market access. The WTO dispute settlement system, in other words, also was born out of reciprocal bargaining in the shadow of coercion. During the years of the Uruguay Round negotiations, the U.S. threatened and imposed unilateral trade sanctions against other GATT members both on the grounds that they violated their GATT commitments and engaged in delaying and blocking tactics, and on the grounds of unfairness as determined by the United States Trade Representative (USTR). The USTR took such unilateral actions under Section 301 of the 1974 Trade Act, as amended by the 1988 Omnibus Trade and Competitiveness Act. 16 Section 301 empowers the President to impose trade sanctions against countries that the USTR finds have restrained trade in an "unjustifiable" or "unreasonable" manner, as defined in the act. The USTR used the mechanism on matters of growing importance to U.S. trade that were not covered by GATT rules but that would later be covered by WTO rules -namely the protection of intellectual property and trade in services. The U.S. applied these unilateral measures against the European Community, other developed countries, and leading developing countries such as Brazil and India.
Those GATT members exposed to U.S. unilateralism worked towards reaching a compromise. The U.S. agreed to pursue cases in the future through the WTO dispute settlement system pursuant to article 23 of the WTO Understanding on Rules and Procedures Governing the Settlement of Disputes (Dispute Settlement Understanding, or DSU), which prohibits unilateral enforcement of WTO rules, in return for correcting the deficiencies in the GATT system where a party could block the process. 17 The overall package deal, moreover, included the expansion of trade rules to include intellectual property protection and services trade, which were important for U.S. economic interests. Since the reciprocal bargaining occurred within the context of U.S. coercion, the WTO dispute settlement system should be viewed, as well, as arising in the shadow of U.S. power involving issue-linked bargaining.
In addition, the creation of the re-designed WTO dispute settlement system occurred in a particular historical conjuncture -the collapse of the Soviet Union, the fall of the Berlin Wall, and the end of the Cold War. This constitutional moment in world politics 18 facilitated the accompanying rise of market-oriented development policies on account of the collapse of the Soviet model and the parallel success of export-led development models in East Asia. The WTO represents a form of institutionalization of global capitalism, which is legally enforced through its dispute settlement system. Prior to the WTO's creation, developed countries were the main protagonists in GATT dispute settlement since developing countries made few legal commitments under the GATT. As a result there was little ideological confrontation over dispute settlement at a time when developing countries unsuccessfully attempted to forge a new international economic order through the United Nations. 19 The turn to more liberal-oriented development policy facilitated developing countries' engagement with the new WTO dispute settlement system, which in turn helps to embed such trade policy changes.
Early period and consolidation. Two additional factors became important for understanding the law and politics of WTO dispute settlement since the WTO's creation in 1995: the agency of the Appellate Body, and the role of private corporate interests working with governments behind the scenes, forming public-private partnerships in bringing cases.
First, the Appellate Body had its own interests in consolidating acceptance of the new system, and thus its interpretive authority. The idea of an appellate body was a bit of an afterthought in the Uruguay Round negotiations, and only developed late in the round. 20 DSU negotiators appeared to expect that the appellate stage only would be used in exceptional cases. 21 This expectation turned out to be false. The first group of Appellate Body members was quickly confronted with cases where they had to confirm or correct panel decisions. Through creating its own working procedures -which negotiators did not have time to agree upon -the Appellate Body strengthened its cohesiveness and collegiality. 22 Through careful textual interpretations and through carefully balancing trade and social policy interests, it aimed to establish itself as a legitimate and respected authority. The Appellate Body's rulings abandoned the use of diplomatic jargon to settle disputes through more complex and technical legal reasoning, repeatedly referencing the norms of interpretation set forth in the Vienna Convention on the Law of Treaties. The Appellate Body at times harshly overruled panels for deficiencies in their legal reasoning. 23 By wrapping their rulings in juridical reasoning, the Appellate Body members aimed to enhance their authority. 24 In the process, they further empowered the WTO legal secretariat that supports panels because, as repeat players, the secretariat has better knowledge of Appellate Body precedent, and more generally represents the system's institutional memory.
Second, one cannot understand the development of the WTO dispute settlement system without appreciating the frequent role of private parties, and in particular business stakeholders affected by WTO dispute settlement and the private lawyers with which they and WTO members work . This private dimension draws out another fundamental aspect of WTO politics -that is, one needs to attend to not just inter-state politics, but also public-private politics. The material interests of affected businesses and the professional interests of lawyers are key to understanding the development of the WTO dispute settlement system. 25 WTO law ultimately affects private stakeholders whose market opportunities and profits are significantly affected by national regulation. With the increasing role of law, dispute settlement became relatively more certain compared to the former GATT. With legalization, not only the interests of private businesses gained prominence, but so did the professional roles of private lawyers. They attracted clients in light of the potential of winning cases and the need for legal expertise to advance the client's goals. They prepared legal briefs that they presented to government officials on behalf of 20 Van Den Bossche (2006) . 21 Elsig (2015) . 22 Interview with AB Member, 4 June 2010. 23 The AB modifies or reverses around 85% of panel reports. Cartland, Depayre, and Woznowski (2012), 987, 89. 24 . 25 .
private clients in order to have governments consider cases. Countries that lacked legal capacity learned of the role that these lawyers played, and they delegated the task of drafting legal briefs and preparing oral arguments to them. After the Appellate Body decided that a country could include private lawyers in its official delegation, lawyers increasingly became important for presenting developing country members' arguments before panels and the Appellate Body. Multinational companies now can hire lawyers and approach different countries that might consider bringing a case. This trend led to the growth of public-private partnerships that include government officials, business representatives, and private lawyers.
As a result, countries make formal complaints more frequently under the WTO compared to the GATT, generating over 400 formal decisions totaling more than 90,000 pages of jurisprudence. 26 Yet this legalization of international trade dispute settlement does not mean that politics has completely subsided. Rather politics manifests itself in different, nuanced ways, as we show regarding three governance stages of selecting decision makers involved in the judicial process, interpreting legal texts, and compliance with rulings. WTO's institutions mediate power and politics across these three stages, but politics and power remain.
II. The Selection Process for the Appellate Body, Panelists and Secretariat
The key actors who draft WTO dispute settlement rulings -and thus not only decide the dispute but also create jurisprudence for future cases -are the members of the Appellate Body, the members of ad hoc panels, and the secretariat that services them. Who they are, how they are selected, the rules providing for their roles, and the institutional culture in which they operate, all shape how WTO legal texts are interpreted and applied in particular disputes. In turn, how these actors interpret the rules affects the selection process of panelists and Appellate Body members and their interaction with the secretariat. We start with the Appellate Body because its members are the most important actors in the interpretation and application of the WTO agreements and the development of WTO jurisprudence. We then turn to the panelists and the secretariat.
Appellate Body. The WTO Appellate Body, more than any other aspect of the WTO dispute settlement system, resembles a court. The DSU provides that "the Appellate Body membership shall be broadly representative of membership in the WTO," that it shall consist of "seven persons" holding four-year terms (renewable once), and that three of these persons shall serve on any one case. WTO members have attempted to place constraints on WTO Appellate Body members in a number of ways. In doing so, they attempt to shape the Appellate Body's functioning.
First, the Appellate Body members are selected pursuant to a complicated process where powerful WTO members exercise particular influence. WTO members nominate their own nationals to a selection committee consisting of the WTO Director-General and chairpersons of five important WTO bodies who are representatives of WTO members typically at the ambassadorial level. In the selection process, members interview candidates to attempt to determine their judicial and decision-making philosophies, especially in terms of their potential activism on matters of concern, and report their views to the selection committee. 27 Those frequently involved in WTO disputes, which are the largest countries, are particularly scrutinizing. Richard Steinberg stresses this constraint when he argues that powerful WTO members have a de facto veto over the selection of Appellate Body members, and that a candidate's approach and philosophy to judicial decision-making plays an important role in those members' decisions on whether to block a candidacy. 28 While the committee seeks a regional balance, in practice, one Appellate Body member has always been a U.S. national and another an E.U. national. In addition, one Appellate Body member was always from Japan until 2007, and a member has been from China since 2008. In other words, leading economies have a quasi-permanent seat on the Appellate Body.
As more WTO members became involved in WTO dispute settlement, a greater number took an interest in the selection process. Elsig and Pollack show how WTO members have become more scrutinizing over time regarding the selection of the Appellate Body members as they have come to understand their importance. 29 Candidates who appear less likely to be judicial "activists" have a better chance of being selected. Candidates who were independent judges in national contexts or academics that have published their views on WTO cases are less likely to be chosen.
Powerful WTO members also can exercise influence by refusing to reappoint an Appellate Body member for a second four-year term -the maximum term being eight years. The U.S. appears to have been the only country that has attempted to use such influence so far, as it declined to re-nominate two U.S. members as a signal of its dissatisfaction with a number of WTO rulings in antidumping and countervailing duty cases. 30 The U.S. apparently did so in order to send a signal to the Appellate Body about U.S. dissatisfaction, under the view that the U.S. national was insufficiently persuasive within the Appellate Body on matters of concern to it, and in particular, Appellate Rulings regarding the U.S. practice of "zeroing" in antidumping cases. 31 Figure 1 provides an overview of changes in the profile of Appellate Body members since the WTO's creation. 32 Domestic judicial experience has generally been low, and has declined. The maximum number with domestic judicial experience has been two of the seven Appellate Body members, which only occurred for four years during the early 2000s. In contrast, three other characteristics (experience in trade law -i.e., lawyers teaching or practicing trade law either as government officials or in private firms; experience as a former trade diplomat; and experience as a member of a GATT or WTO panel) have each increased over time. WTO members appear to favor those who are more likely to be part of the "Geneva community" and thus understand the broader diplomatic context in which dispute settlement occurs. Today, more Appellate Body members have been affiliated with 27 Elsig and Pollack (2014) . 28 Steinberg (2004) , Goldstein and Steinberg (2008) . 29 Elsig and Pollack (2014) . 30 Ibid (the first time was more ambiguous; the second quite transparent). 31 Ibid. "Zeroing" refers to the U.S. practice of setting at zero the negative differences between the foreign domestic prices of a product when compared to its U.S. import prices. Because negative amounts are excluded, this practice often results in the calculation of a higher dumping margin and thus the imposition of a higher antidumping duty. 32 Pauwelyn (2015b) , Elsig and Pollack (2014). governments, which suggests that they could be less independent. These shifts in candidate profiles likely affect the way the Appellate Body interprets the law. For instance, Appellate Body members that have been affiliated with governments may be more inclined to recognize the 'regulatory space' of governments, whereas former negotiators may be more focused on the text of the WTO agreements and context of the negotiations, while former judges may be more attuned to a jurisprudence that incorporates general legal principles common to different legal systems.
Figure 1: Profiles of WTO Appellate Body Members
The rules of the Dispute Settlement Understanding also can shape the Appellate Body's normative authority and (potentially) its behavior. WTO members have been careful not to refer to the Appellate Body as a court or to its members as judges. Rather, the DSU refers to Appellate Body members as "persons" who comprise "the Appellate Body membership" and who have "demonstrated expertise in law" (Article 17). The Appellate Body members refer to themselves as "members," and not as judges.
In terms of decision-making, DSU article 17 restricts the subject of appeals exclusively to "issues of law covered in the panel report," so that the Appellate Body cannot reexamine evidence or address new issues. 33 DSU article 19 further provides that the Appellate Body makes "recommendations" regarding compliance, suggesting that its rulings are not binding. It states, "where a panel or the Appellate Body concludes that a measure is inconsistent with a covered agreement, it shall recommend that the Member concerned bring the measure into conformity with that agreement." In addition, DSU article 3 provides that "recommendations or rulings made by the DSB [Dispute Settlement Body] shall be aimed at achieving a Former GATT/WTO Panelist satisfactory settlement of the matter in accordance with the rights and obligations under this Understanding and under the covered agreements." This language suggests that the Appellate Body has a mediating role that should be conducive to settlement, so that litigants can use the Appellate Body reports as a focal point around which they can settle their disputes. Indeed, the process often works in practice this way. As Amy Porges writes, "every WTO dispute takes place between two negotiations: one negotiation that has failed to produce compliance and another negotiation on securing compliance after the dispute process is over." 34 Finally, the WTO Dispute Settlement Body must formally adopt the Appellate Body's interpretive rulings and recommendations for them to become effective. Although this practice is a formal one, it provides an opportunity for WTO members to critique Appellate Body rulings. They most prominently did so following the Appellate Body's ruling on the acceptance of unsolicited amicus curiae submissions, which overturned the panel's interpretation of DSU article 13 in the US shrimp-turtle case, and the Appellate Body's publishing on its website, on its own initiative, rules providing for amicus curiae submissions for an appeal. After such publication, Members held a special meeting in which they castigated the Appellate Body (Nov. 2000) . 35 Since then, the Appellate Body has not issued rules for that matter again, and no panel or Appellate Body has ever cited an amicus brief in support of its decision.
These constraints on the Appellate Body through DSU rules and the selection process nonetheless are limited. There are seven Appellate Body members who must decide cases in which individual WTO members express different views as complainants and respondents. The Appellate Body members decide cases in panels of three through a process that the initial Appellate Body designed to result in random selections, although they discuss the issues collectively in each case. 36 These Appellate Body members deliberate in private, do not sign their opinions, and rarely dissent, rendering political scrutiny of individual members more difficult. They have never signed a decision in their individual name, and they have only rarely issued dissents (although with a slight increase over time). 37 Were they to do so, it would give greater grounds for a WTO member that disagreed with a decision to refuse to consent to an Appellate Body member's reappointment for a second four-year term, and it would reduce the hermeneutic authority of the body as a whole since opinions would more easily be identified with individual members from particular countries as opposed to the institution. Even where a WTO member is able to designate an individual representing its views on matters important to it, that Appellate Body member is just one voice among seven, and just one (potential) vote among three.
Although the DSB formally must adopt Appellate Body rulings for them to take effect, the DSB has, in practice, no power to refuse to adopt a decision given the reverse consensus rules (the rulings and recommendations become adopted unless a consensus of all WTO members -including the prevailing member -rejects the entire report). Since it is highly unlikely that all WTO members would reject a report, the DSB has always adopted the reports except in one exceptional case in light of a procedural ambiguity. 38 In addition, the reports represent much more than "recommendations" since, if a losing respondent does not comply with them, the complainant may seek a compliance ruling followed by authorization (typically through reference to the original panel) to withdraw an equivalent amount of trade concessions, which itself can only be rejected by consensus (DSU article 22).
Although there is no formal stare decisis of Appellate Body decisions, panel and Appellate Body reports regularly cite them, as do complainants and respondents in their submissions. 39 The interpretations become part of the WTO acquis and thus authoritative in future disputes. They also shape proposed member legislation and regulation in order to avoid disputes. For example, the Advisory Centre on WTO Law, a subsidized organization for developing countries on WTO dispute settlement, notes that about a third of the developing country requests it receives regard the WTO consistency of the country's own proposed legislation or regulation, and not those of third countries. 40 The Panelists. The panel process is much less court-like in any traditional sense, especially given that panels are composed of three members who serve on an ad hoc basis in individual disputes, and thus more like arbitrators. Moreover, it reflects a unique type of arbitration process in which the WTO Director-General (DG) frequently selects panel members (around 64% of the time) because the parties cannot agree on them, and the secretariat, which holds the primary legal and jurisprudential expertise, advises these panelists. 41 The Secretariat proposes a list of potential panelists to the parties, which a party 38 Formally, a member must place a panel or Appellate Body ruling on the agenda of the DSB for the DSB's approval by reverse consensus. In the EC-Bananas case, the EC commenced an article 21.5 proceeding regarding its own implementation of the Appellate Body ruling after the U.S. retaliated because it considered that the EC had failed to implement the WTO recommendations. The EC lost the 21.5 case and did not put the ruling on the DSB agenda. The U.S., which prevailed in the 21.5 ruling, did not put the ruling on the agenda either as it maintained at the time that only the complainant could file an article 21.5 claim regarding implementation. See Davey, (2015) . The Appellate Body since has clarified that either a complainant or respondent may file an article 21.5 claim regarding implementation. 39 See Shaffer, Elsig, and Puig (2015) ; Pauwelyn (2015a) . 40 Shaffer (2011). may reject. 42 Where the parties cannot agree, the DG selects one or more of the panelists, and in practice confirms those agreed by the parties. 43 The parties thus remain influential in the selection process, and even when the DG makes a selection, he does so in consultation with them. 44 Nonetheless, the secretariat is highly influential in that it is the secretariat that proposes panelists to the parties, and if the parties cannot agree, then informally to the DG who selects them. 45 Petros Mavroidis and former Appellate Body member Jennifer Hillman each write that the DG has appointed at least one panel member in over sixty percent of panels. 46 Panelists who wish to be considered for reappointment thus have incentives to work well with the secretariat. If they do not and relations are strained, it is unlikely that the secretariat will propose their nomination in future disputes, whether to the parties or the DG. 47 By the end of 2014, 251 panelists had sat in 201 cases during the WTO's first twenty years. In practice, around 88% of WTO panelists have a substantial governmental background, which is completely different than in investment arbitrations where most arbitrators are from private practice (around 76%), followed by academia. 48 This result likely reflects the input of the parties to the WTO dispute and the fact that both parties are governments, in contrast with investor-state arbitration. Most commonly, the panelists are trade delegates from the Geneva missions or capital-based trade officials. Former WTO secretariat officials, retired government officials, and a few academics have also served on panels. The most frequent nationality of panelists are from the E.U., Canada, New Zealand, Australia, Switzerland, and Chile, countries which are generally significant exporters and viewed as "'friends' of the system." 49 The task of a panelist is performed on a part-time basis, so that panelists continue their other ongoing professional activity, and if they are government officials, they are not paid except for a modest per diem if they work outside of normal office hours (e.g. weekends).
These panelists nonetheless increasingly have a legal background, and much more so than the trade diplomats who served on GATT panels. 50 As a result, the typical characteristic of WTO panelists is a government diplomat with a legal diploma. The shift toward diplomats with a legal background is arguably in response to Appellate Body jurisprudence in which 42 Ibid., art. 8.6. (The Secretariat maintains the indicative list of panelists consisting of nationals put forward by WTO members. However, 72% of panelist appointments were not on the Indicative List as there is no requirement to be listed on such list. Accordingly, the Secretariat maintains another informal, broader list.) 43 Ibid., art. 8.3. (For instance, citizens of a party or a third party to a dispute may not serve as panelists without the agreement of the parties.) 44 Shoyer (2003) . Pauwelyn (2015b) 45 See Mavroidis (2012) (describing how panelists are selected). See also Palmeter and Mavroidis (2004) (discussing appointment process). 46 Mavroidis (2012) Pauwelyn, 2015b . Cf Fontoura Costa (2011 (for an earlier study). 49 Malacrida (2015) . 50 Ibid.
the Appellate Body has frequently and at times quite critically overruled panels for their legal reasoning. 51 Panelists are, on average, not of particularly high renown in terms of their reputation in law. The DSU itself does not set high credentials for them, providing only that "panels shall be composed of well-qualified government and/or non-governmental individuals" (article 8). Many panelists are not even high-ranking government officials (possibly because the latter often do not have a legal diploma) and a growing number of them come from developing countries compared to under the GATT. 52 Developing country diplomats at times advocate the selection of developing country officials as a means for their countries to develop legal capacity regarding the system. 53 In such cases, they seek designation to gain expertise in WTO dispute settlement, not on account of their expertise. Panelists also may be more technocratic, holding some knowledge regarding a particular area of WTO law, such as antidumping law, and thus do not have a broader view regarding WTO jurisprudence, especially as compared to the Appellate Body. 54 The use of government diplomats has a political implication since it can help to legitimize WTO dispute settlement within governments. Panelists from WTO members participate in rule interpretation in response to Appellate Body precedent. They follow that precedent in practice, with the one exception being the issue of zeroing in a series of antidumping cases in which the panels eventually succumbed. 55 In following Appellate Body precedent, the panelists give earlier Appellate Body jurisprudence the panel's imprimatur, which becomes normalized over time as the appropriate way to read WTO agreements. The panelists can internalize this understanding when they continue in their job in national administrations, bringing WTO law and Appellate Body jurisprudence home.
The Secretariat. One cannot understand the politics of WTO dispute settlement without understanding the role of the WTO secretariat. Two divisions within the secretariat (legal and rules) divide taking the lead in servicing WTO panels. The legal division representative takes the lead in servicing all panels except those involving antidumping, countervailing duty, and safeguards that are the responsibility of the rules division. Where the legal division takes the lead in a dispute involving a specialized agreement -such as the Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPs), the General Agreement on Trade in Services (GATS), the Agreement on Sanitary and Phytosanitary Measures (SPS), and 51 Weiler (2001) . 52 Cf Mavroidis (2012) (More than fifty percent of panelists are from developing countries); Pauwelyn 2015b (noting that the concept of a developing country is broad in the WTO and even includes Korea, and that 64% of appointments are from high-income countries under World Bank criteria); and Jackson (1980) (according to Jackson, early GATT panel members were usually the same officials who represented governments and most of them were from developed nations. Although ostensibly acting in their individual capacities, these panelists could not be fully insulated from their governments' positions and policies). 53 Shaffer interviews in Geneva among WTO delegates. 54 Shoyer (2003) . 55 Conti 2016. These cases involved the U.S. practice of zeroing in antidumping practices where panels were serviced and arguably influenced by the secretariat in the rules division, as discussed in the section on the secretariat.
the Agreement on Technical Barriers to Trade (TBT) -a secretariat member that services the council or committee overseeing that agreement will assist it.
In servicing panels, the secretariat can influence panel decisions and is sometimes suspected of shaping the outcome. The secretariat can do so because of the politics of expertise. It is a repeat player, well-informed of former panel and Appellate Body jurisprudence, and with considerably more time to attend to the case than the panelists. The strict time limits imposed on panels and the Appellate Body to issue their decisions further incentivizes them to rely on secretariat expertise. As Weiler writes, "[d]e facto, inevitably and importantly, they [the members of the secretariat] are the repository of institutional memory, of horizontal and temporal coherence, of long term hermeneutic strategy." 56 The result is the reverse of the situation of U.S. courts in which clerks are selected by judges, leave after a couple of years while the judge remains, and depend on the judge for future references. 57 In the WTO, in contrast, the panelists depend on the secretariat to recommend them for selection; they leave after the panel concludes while the secretariat remains; they maintain other full-time jobs while hearing the case; they have much less (or little) incoming knowledge of the jurisprudence and thus depend on the secretariat for it; and any panelists that wish to serve on a future WTO panel depends on the secretariat for recommending them to future parties and the Director-General.
As regards the drafting of panel reports, although the panelists make the determinations and only their names appear on the reports, the secretariat first prepares an issue paper and typically develops and maintains the draft of the opinion. 58 The secretariat is also present in panel deliberations and can provide its input and opinions based on its knowledge of the rules and precedent, and thus can be influential. As Weiler writes, the panel report thus "shades the truth in that the legal deliberation will often have taken place between legal secretary and other members of the secretariat and not, in any meaningful sense within the Panel" -the legal secretary being the member of the secretariat's legal division who drafts the report. 59 As Weiler continues, the views of the secretariat will come out "and more invidiously will be consciously and subconsciously pushed upon the Panel." 60 Weiler writes from his experience as an actual panelist working with the legal division, as well as his discussions with others involved in panels. The rules division of the secretariat also appears to exercise significant authority over panels in the domain of import relief laws, given the technicalities of determinations under the WTO antidumping, countervailing duty, and safeguard agreements and the large number of disputes (about 55% over the last ten years of WTO disputes). 61 In sum, the secretariat exercises a rational-bureaucratic authority, in a Weberian sense. Its technical knowledge of WTO law and jurisprudence enables it to enhance its authority before panels in WTO dispute settlement.
56 Weiler (2001), 205. 57 In other national courts, clerks are permanent employees, although so are the judges. In other international forums, such as international investment and commercial arbitrations, there is variation as to whether permanent secretariat members or those chosen by the ad hoc arbitrator are used. 58 See e.g. Steger (2015) , 453 regarding the process at the Appellate Body level. Steger notes that, at the request of Appellate Body members, the secretariat extended its issues papers to include "legal analysis and views on the merits of the issues appealed," which creates a starting point for deliberations. 59 Weiler (2001) The secretariat works within a particular institutional environment that shapes its approach to legal interpretation. The WTO is a trade forum, which creates a certain epistemological orientation to trade disputes involving regulatory policy. It is not an environmental (and even less a social policy) forum in which the term "protection" has a very different connotation. It is not a United Nations developmental organization in which the perceived appropriateness of certain policies can inform the degree of elasticity used in the legal interpretation of rules and exceptions as applied to developing countries. For some commentators, WTO interpreters have exhibited unconscious bias toward trade liberalization in interpreting WTO rules, as reflected in the nearly 90% win rate of complainants. 62 A number of commentators argue this point vociferously regarding cases involving trade remedy laws. 63 Economists in the secretariat's research division can also informally influence WTO dispute settlement, although not nearly enough for some economists' liking. 64 These economists are often asked questions by the secretariat members that service panels, and they sometimes make presentations to the Appellate Body when issues arise over questions involving economic analysis. They have done so, for example, regarding questions of price suppression and causation in subsidy disputes, and the amount of authorized retaliation in the event of non-compliance. 65 The secretariat not only has a particular epistemological orientation based on its background area of study and its interactions with other secretariat members within the institution. It also has an interest in safeguarding the institution and preserving the WTO system when it comes under challenge. This interest can affect its approach to politically controversial disputes that raise different interpretive alternatives.
Because the secretariat is in the position of exercising such authority, their selection and background are important. The selection is to be solely merit based though also representative of the nationality of members. 66 Many members often press the secretariat to have their nationals appointed, but applicants are chosen based on a rigorous three-hour written test, which in practice favors those with relative English fluency.
For our purposes, it is important to understand who is on the two key divisions that take the lead in serving members -the legal division and the rules division -and in particular their senior members. The head of the legal affairs division was from the U.S. or Europe from 1995-2010, and has been from Canada from 2010-2015. The ten most senior staff (at the G9 and G10 levels) in the legal affairs division are from Canada (two), E.U. (four), Switzerland, Turkey, U.S., and Venezuela. The head of the rules division was from Poland from 1995-2008, and he was widely reputed to be very close to the U.S. in his views on import relief laws. The current head is from South Africa who formerly worked in South African trade policy since the mid-1980s and directed South Africa's Trade Remedies Unit. The seven most senior staff members of the rules division are from Australia (two), Canada, E.U. (two), and U.S. (two). They all have professional backgrounds applying trade remedy rules, and thus have a 62 Colares (2009) ; cf , 18 (nearly 90% win rate, though she does not hypothesize this as bias, but rather as domestic political signaling that governments are defending their import-competing interests). See also (noting explanations for the win rate). 63 Cartland, Depayre, and Woznowski (2012); Tarullo (2003) ; Greenwald (2003) . 64 Bown (2010) . 65 Pauwelyn (2015b) . 66 WTO 2010. particular orientation toward interpreting import relief rules in a way that has been practiced in such jurisdictions. This orientation is likely an explanation for the prolonged tension between the Appellate Body and panels in interpreting the antidumping agreement's provisions regarding the practice of zeroing in the calculation of dumping margins, which was long practiced in trade remedy administrations in the U.S. and Europe.
Countries that regularly or periodically engage in WTO dispute settlement thus would like to have their nationals serve in these two critical divisions. The nationality of individuals in those divisions has somewhat diversified. As of August 2015, individuals from Colombia, Guatemala, Mexico, Philippines, Turkey, and Venezuela served in the legal affairs division, and from China, Egypt, and India in the rules division, as well as individuals from Australia, Canada, European Union, Switzerland, and United States. Yet individuals from developing countries so far have been much less likely to become senior members in these divisions.
The Appellate Body has its own secretariat, and a similar analysis applies to its secretariat. Again unlike its secretariat, the Appellate Body members maintain other jobs, typically do not live in Geneva, and rely on files and drafting prepared for them by the secretariat. 67 John Greenwald, a U.S. practitioner and former candidate to the Appellate Body stresses "how dependent the Appellate Body are on institutional staff to prepare briefing materials, legal research, and drafts of opinions… They [the members] do much of their prep work at home, often thousands of miles away, relying on papers summarizing the facts, legal issues, and arguments of the parties prepared in their absence by the Secretariat, which then sits in, and speaks out at, Appellate Body deliberations." 68 The Appellate Body secretariat members have considerable time to master jurisprudence and develop the authority of expertise. To date, the Appellate Body secretariat's director has been from an important WTO member from North American or Europe, coming from Canada from 1995-2005 and from the E.U. since then. Yet the Appellate Body members can play a much greater role and accrue much greater expertise than the average panelist in that they serve for four-year terms that typically are renewed for a total of eight years. They also deliberate as a group and share the expertise that they accrue in WTO law during their tenure, developing a broader sense of institutional authority than do panelists. They are thus more likely to work with the Appellate Body secretariat as partners in a collective institutional enterprise.
III. The Interpretation of WTO Rules
The WTO Appellate Body, panelists, and secretariat are not alone in shaping WTO dispute settlement. They must respond to information and arguments brought before them. Therefore, regarding the law and politics of the second stage of decision-making (interpretation), we first address the stakeholders and litigants who make legal arguments that come before WTO panels and the Appellate Body, and then turn to the interpretive choices that panels and the Appellate Body make. This process has its own dynamics since not all nation-states and not all stakeholders participate equally. In other words, the interpreters do not select the cases, which do not represent a random sample. Rather, particular members, typically lobbied by particular private interests, select the cases. Over 67 See e.g. Ehlermann 2015, 498 ("Establishing the first draft is therefore normally entrusted to the team of the Secretariat assisting the division"). 68 Greenwald (2012). time, the users of the dispute settlement system shape the system, both substantively and procedurally. Who are they?
The Litigants: Public-Private Partnerships in the Shadow of the Dispute Settlement System. There has been considerable study regarding which states participate in WTO dispute settlement. The predominant participants are the U.S., E.U., and China, followed by Canada, India, Brazil, and Mexico. Figure 2 plots their relative participation, and reflects the world's largest traders. In other words, use of the WTO dispute settlement system largely reflects patterns of global trade, although with some exceptions, such as Japan, which is underrepresented. 69 This pattern could suggest that the WTO dispute settlement system is not biased, especially given that success rates are similar across complainants. However, to the extent that legal arguments shape the meaning given to WTO rules, countries with large markets have more input into interpretation than others. 70 [add Table Quantitative and qualitative studies show that traditional indicators of power have been replaced, in part, by a new indicator, that of legal capacity, involving a new politics, that of the politics of legal expertise. Busch, Reinhardt and Shaffer show how legal capacity affects not only who brings cases before the WTO dispute settlement system, but also the amount of antidumping duties applied when no cases are brought. 71 That is, the data suggests that where a country lacks legal capacity to use WTO dispute settlement, other countries are enabled to apply higher antidumping tariffs against their products with greater impunity. 72 Structural power also matters, however. Even though exports may be important for small developing countries' economies in terms of the percentage of their GDP, the aggregate amount of exports at stake is much smaller, which reduces the cost effectiveness and incentives for them to overcome political obstacles and bring cases. 73 For the poorest countries, even free legal assistance may be insufficient for them to make use of WTO dispute settlement, especially when they are dependent on foreign aid. 74 Members that are frequent participants in WTO dispute settlement not only try to prevail in WTO cases on the merits; they also play for rules. We give two examples, one involving a large WTO member as a complainant and one as a respondent. As a complainant, the E.U. brought an early series of safeguards cases in which the E.U. did not have major economic stakes, suggesting the E.U. was playing for rules since it did not have safeguards legislation, unlike the U.S. and other WTO members. 75 The E.U.'s arguments prevailed and the Appellate 69 Francois, Horn, and Kaunitz (2007) ; . 70 See e.g., Pauwelyn (2015a) . 71 Guzman and Simmons also conclude in a quantitative study "that poor states behave differently than their rich counterparts because they lack the financial, human, and institutional capital to participate fully in the dispute resolution system." Guzman and Simmons (2005) , 557. 72 Ibid. 73 Nordström and Shaffer (2008) . 74 Sattler and Bernauer (2011); Elsig and Stucki (2012) . 75 Pelc (2014) .
Body has interpreted the safeguards agreement in a stringent way, making it quite difficult for states to apply safeguards for import relief. 76 Respondents also can 'play for rules', including to avoid rulings on particular issues. In the famous US-shrimp-turtle case, the U.S. only defended itself under GATT Article XX, the exceptions clause, and not in relation to the underlying claim under GATT Article XI. The U.S. could have contended that its regulation was WTO compliant because it was a nondiscriminatory domestic regulation (under GATT article III), since the U.S. applied its rules equally to U.S. production and foreign production (involving a process standard on how shrimp are caught). The U.S. arguably did not contest the issue because it did not wish for the WTO to create jurisprudence on this point that could later be used against it, particularly because the E.U. might subsequently use such arguments to defend E.U. process-based restrictions on U.S. imports.
The politics of participation involves not just nation-states but also private interests. Private parties typically lie behind the bringing of WTO cases, with those in the U.S. being most active. 77 Private interests with large per capita stakes have greater incentives to organize, hire lawyers, and effectively use the WTO dispute settlement system than others. Smaller stakeholders can face collective action problems in organizing for dispute settlement. The private sector in small countries, in particular, has fewer incentives to organize because the benefits from engaging in WTO dispute settlement are significantly less, while the costs are not that different. 78 In the U.S.-Cotton case, it is stated that Brazil's cotton trade association faced legal fees of around US $2,000,000. 79 U.S. and E.U.-based multinational firms are willing to pay even more. In the US-EU Aircraft dispute involving subsidies to Boeing and Airbus, it is estimated that fees ran at $1,000,000 per month and the dispute continued for years. When some members of the U.S. Congress raised the concern that Brazil's case could lead to challenges to U.S. agricultural subsidies brought by other WTO Members, some analysts noted that there was not much to fear because the required legal fees would constitute "a sum that is prohibitive for the poor nations that suffer the most harm from cheap subsidized imports." 80 Private sector interests often differ from those of the country that brings the case, giving rise to a politics over how claims are presented and defended. The private interest wants to win the case based on the strongest arguments available. The government, in contrast, knows that it can also be a respondent and has to be accordingly careful about the arguments used. In some cases, multinational companies with investments in multiple countries may be able to shop for a country to bring a case that advances their interests. This critique is made 76 Sykes (2003) . 77 Shaffer (2003); . 78 Nordström and Shaffer (2008) . 79 Interview, July 20, 2005 (noting a figure of $ 2 million). See Becker (April 28, 2004 ) ("the litigation has already cost $1 million"). As for the fees in the Brazilian cotton case, interview with lawyers and trade association representatives in Sao Paulo, Brazil in April 2004 (referring to attorney fee estimates of between US$ 1-2 million dollars). Similarly, Indonesia's legal fees in the U.S. and European challenge to its national car program also allegedly rose to around $1,000,000 through the panel stage. Discussion with a lawyer in Geneva, Feb. 7, 2003 . However, Indonesia's fees in the auto case allegedly were not paid in full when the Suharto government fell in the wake of the Asian financial crisis. Discussion with former WTO secretariat member, Feb. 12, 2003. 80 See ibid. regarding the case brought by the Dominican Republic, Honduras, Indonesia, and Cuba against Australia regarding Australia's labeling law on cigarette packages, since the large tobacco companies are behind the suit. This situation, however, is not so different than cases brought by the U.S. and E.U. since the U.S. and E.U. also are lobbied and receive support by way of legal arguments provided by law firms funded by the private sector. 81 The WTO dispute settlement system can also affect trade politics domestically because it activates new interests. On the one hand, it activates export-oriented interests that can tilt domestic politics in a liberalized trade direction. These interests indirectly become allies of the WTO system. 82 They can work with executive branch officials who may be empowered through an adopted panel or Appellate Body decision to liberalize domestic law where otherwise no change would have occurred. 83 The dispute settlement system can also catalyze activist groups concerned with the implication of WTO decisions on domestic regulation, such as environmental and health regulation. Arguably the TRIPS Agreement helped to spur a new movement to recognize the economic and social right to health in the context of access to medicines issues. 84 More generally, the legalization and judicialization of trade relations under the WTO often indirectly spurs new forms of domestic regulation in response to trade liberalization. 85 The internal politics behind WTO dispute settlement is particularly salient in democracies when the executive can signal to the legislature and important private stakeholders that it is working hard to support export interests as a complainant and import-competing and other regulatory interests as a respondent. 86 As private parties hire lawyers to represent them, lawyers have become increasingly central to the process. The Appellate Body first recognized that private lawyers could be part of a national delegation in the EC-bananas case, when the island of Saint Lucia had included them. 87 Private lawyers now often not only write legal briefs behind the scenes, but also present oral arguments for developing countries before panels and the Appellate Body. In the process, the WTO dispute settlement system has become technically much more complex. New procedural challenges and rulings are now frequently made, raising the cost of representation. As legal costs increase, the system shapes the incentives of who organizes to participate in WTO dispute settlement, which affects which arguments are brought to panels and the Appellate Body, which, in turn, shapes WTO jurisprudence. 88 The Politics of Interpretation. Many law and economics commentators refer to the WTO agreements as incomplete contracts. 89 They contend that WTO members have delegated authority to panels and the Appellate Body because the cost of specifying rules in advance is too high given the uncertainty of situations that cannot be fully foreseen. This point is correct, but it does not begin to address the political implications of different interpretive choices. To assess these political implications, we look at the following two issues: (i) the implications of interpretive choices that involve a judicial allocation of authority to different institutions; and (ii) the audience for interpretation that in turn indirectly shapes and constrains it.
First, WTO decisions are not autonomous in some top-down sense. WTO panels and the Appellate Body rather make decisions before particular audiences that can, in turn, shape their interpretive choices. To start, they do so before WTO members. All of their decisions are subject to discussion before the WTO Dispute Settlement Body before formal adoption. The DSB most dramatically called the Appellate Body to task for its decision over the acceptance of amicus curiae briefs, which clearly affected panel and Appellate Body practice. 90 Most importantly, WTO panels and the Appellate Body are concerned with compliance with their decisions, which upholds the legitimacy of the system, a point we address in part IV.
Their decisions are also frequently reported in international media, especially in light of the large civil society protests that have been held against the WTO. The careful language found in panel and Appellate Body reports involving non-trade concerns, such as environmental and health issues manner, is targeted at these broader audiences. National, officials realize the role of the broader public in WTO cases. For example, a U.S. representative in the Brazil-cotton case stated that "he had not fully realized that he was about to lose the case until his wife told him 'that she read about the case in the New York Times!...' at that stage I knew we would lose the case." 91 A broader interpretive community, including legal scholars, also assesses and criticizes the reasoning of panel and Appellate Body decisions. Scholars form part of a broader epistemic trade law community that can affect interpretation. Some scholars target their articles directly in the hope of shaping interpretation. For example, the widely-cited article by Robert Howse and Donald Regan critiquing the product-process distinction that had long been used in the trade law community may have helped caution WTO jurisprudence regarding process-based environmental regulation, which has become more deferential to such state measures. The Appellate Body in the subsequent US-Shrimp-turtle case attempted to finesse the issue, while finding the revised U.S. measure to be in compliance with WTO requirements. 92 Scholars from the U.S. and Europe tend to be most active, privileging their views, representing a form of knowledge politics.
The Appellate Body has taken certain steps in order to enhance the information it receives regarding member and stakeholder views in dispute settlement. 93 It eased the qualifications for members to participate as third parties in disputes, facilitating a significant increase in third party participation. It permitted parties to include private lawyers in their delegations, which enhances the sophistication of the arguments made by governments that otherwise have low levels of internal legal capacity, and makes it more feasible for them to participate in the first place. And the Appellate Body has permitted the submission of amicus curiae briefs representing the views of civil society and other stakeholders. In all these cases 90 Mavroidis and Deakin (2001) . 91 Elsig and Stucki (2012) . 92 Shaffer (2005) . 93 Smith (2003) .
the Appellate Body receives greater information regarding WTO member and stakeholder views than it otherwise would.
Second, interpretive choice entails institutional choice, having significant political implications. That is, when a judicial body interprets legal provisions, it effectively allocates authority over the issue to a particular institution. In earlier work, Shaffer addressed interpretive choice in terms of five ideal types of institutional allocation of authority: allocation to domestic political and regulatory institutions; to global markets; to international political institutions; to the judicial process through "balancing" and proportionality analysis; and to domestic institutions subject to enhanced procedural checks. 94 These institutional choices affect who participates in regulatory choices, as well as compliance prospects (Part IV). They thus affect economic and policy outcomes.
In their interpretation of GATT and other WTO provisions, panels and the Appellate Body have made each of these institutional choices in different contexts. They have interpreted WTO rules to show deference to a national political body, in which case foreigners are less represented in the decision-making process (as done in the EC Asbestos and Brazil-Tyres cases). They have held against national measures in a way which delegates decision-making to markets, as when they favor the use of product labeling over product bans (as done in the US-tuna-dolphin cases under the GATT and the Japan-Alcohol and ensuing alcoholic beverages cases under the WTO). They have deferred to other international rules and attempted to bolster multilateral political processes, as when they defer to food standards adopted through the Codex Alimentarius Commission (as they did in the EC sardines case). They have balanced trade interests against the importance of the regulatory concerns under a type of proportionality analysis (as they did in the Korea-Beef case). And they can create procedural obligations so that domestic administrative decision-making provides greater due process to foreign interests (as they did in the US-shrimp-turtle and EC-Seal Products cases). Alec Stone Sweet notes how the doctrine of proportionality enables an international court to balance interests in a relatively open-ended way that leads to judicial aggrandizement over policy choice. 95 We agree. But this is just one institutional choice among others. In making interpretive choices, WTO panels and the Appellate Body effectively allocate power to different social decision-making institutions. 96 These decisions interact dynamically with other political, judicial, administrative, and market processes. For example, the decisions shape future inter-state bargaining over rules. They may do so directly in WTO negotiations, as evidenced by the salience given to negotiations over cotton subsidies following the US-cotton case. They also can do so by spurring nation-states to develop hard and soft law norms through other institutions, as under the Cartagena Protocol on Biosafety implicating genetically modified foods and seeds, the Kimberley Process regarding conflict diamonds, and the work of the World Health Organization and United Nations bodies regarding access to medicines. 97 94 Shaffer (2005) . In parallel, Joost Pauwelyn and Manfred Elsig have addressed the politics of using different interpretive methodologies that give rise to different interpretations, which in turn have substantive implications. Pauwelyn and Elsig (2013) . 95 Sweet and Mathews (2008) . 96 Shaffer (2005) ; Shaffer and Trachtman (2011) . 97 Pollack and Shaffer (2009) .
IV. The Politics of Compliance and Settlement
The third stage of governance we discuss is the implementation of, and compliance with, WTO rulings. Compliance with the rules of course is not the only interest of parties filing a case. Parties may bring a case of low economic value in order to establish principles, such as the transparency of bureaucratic decision-making, reflected in the EC-Bananas saga, or the use of safeguard measures, reflected in the early Argentina-Safeguards case brought by the EC (Pelc 2004) . Moreover, parties may resolve a case through the provision of some form of compensation where there is no compliance with WTO rules, but the parties settle their dispute and remove it from the WTO agenda.
In terms of compliance, scholars often distinguish between compliance with the rules (1 st order compliance) and compliance with the decisions of legal institutions (2 nd order compliance). Both types of compliance are notoriously difficult to measure. 98 For 1 st order compliance, the challenges are measuring what the international rule actually requires, on the one hand, and actual national practice, on the other hand. Even if a nation formally enacts an international rule in national legislation so that it becomes part of national law (the national law-in-the books) and that national law mirrors the international rule, this action does not necessarily reflect compliance, because to evaluate compliance one must assess actual national practice (the national law-in-action). Similarly, for 2 nd order compliance, the challenges are measuring what the ruling actually requires and actual national practice, both of which may be disputed and be far from clear. These challenges hamper efforts to quantify compliance rates with WTO panel and Appellate Body decisions.
The WTO secretariat tends to consider that a case removed from the DSB record of ongoing disputes indicates compliance. 99 The removal of a case from the record, however, only indicates settlement, and the settlement often only reflects partial compliance. In practice, the parties to a dispute negotiate how the respondent's policy must be adjusted in response to a WTO panel or Appellate Body ruling, involving degrees of policy adjustment. The high number of WTO cases settled through the instrument of a "Mutually Agreed Solution" (MAS) illustrates that compliance is far from perfect when a matter is formally settled. Wolfgang Alscher estimates that parties resolve around one-third of WTO complaints that result in a panel ruling through this mechanism, whereby they formally notify their negotiated settlement to the WTO. 100 Such mutually agreed solutions involve 98 Von Stein (2013); Martin ibid.. 99 Valerie Hughes, director of the secretariat's legal affairs division, writes "The overall rate of compliance with WTO dispute settlement rulings is very high -somewhere between 85 and 95 per cent, depending on when and how you count non-compliance." Hughes (2015) , 414. See also former division director Bruce Wilson's similar remarks. Wilson (2007) , 397. The WTO contains a specific approach to multilateral surveillance. Until the losing member "officially" complies with the ruling or otherwise settles the case, the matter remains on the monthly agenda of the DSB where the member must respond to questions and explain its plans to the membership. The losing member is thus subject to ongoing diplomatic pressure within the WTO institution to resolve the issue 100 Alschner (2014) . According to Pelc and Kucik (2014) , settlements are more prone to discrimination such that the complainant is more likely to gain at the expense of other members. Reynolds (2009) also estimates that the WTO lists 33% of the cases as pending because the disputing members have not removed them from the agenda before the Dispute Settlement Body, even though the complainants have dropped or settled many of these cases. diplomatic negotiations where power matters, albeit in the shadow of the law. The parties may not communicate the full content of the settlements, making it difficult to measure the degree of compliance, including the implications of the settlement for other WTO members.
One reason that parties negotiate deals that result in less than full compliance is because the WTO's remedies are weak. Where the respondent fails to comply or offer compensation, the complainant can only seek authorization to withdraw trade concessions affecting an equivalent amount of the respondent's trade. Thus the challenged market barrier would remain. Moreover, this remedy is only prospective, so that the withdrawal of trade concessions can only occur after the case is concluded, which is years after it was commenced. These weak remedies reduce the complainants' leverage in negotiating a final settlement. Moreover, a respondent may engage in a strategy of what can be called "uncompliance," pursuant to which it formally complies with the ruling, but finds another means to deny market access to the other parties. 101 In that case, the respondent formally has complied, but done so in a way where the ruling has no economic effect. Where the respondent finds new means to deny market access, the complainant would have to start the WTO legal process again. One study found that a complainant's exports to the respondent did not typically increase following a successful WTO claim. 102 Since the process of formal compliance followed by uncompliance can continue, parties have a further incentive to reach "mutually agreed solutions" that resolve the dispute without full compliance.
With China's entry into the WTO and its rapid rise as an economic power, WTO dispute settlement appears to have become further politicized. The U.S. and E.U. contend that China has threatened to retaliate against U.S. and European companies with investments in China to deter them from providing U.S. and E.U. officials with evidence to support a WTO claim, and to request the U.S. and E.U. not to bring it. 103 Such a tactic treats the filing of a legal case as a hostile political act. These political tactics apparently have had some success. At a meeting with business representatives, one high-level E.U. official compared initiating a WTO case with using a "nuclear weapon." His comment chagrined private lawyers who were present because it suggested that private companies should forbear pursuing the defense of WTO legal rights. 104 A variety of structural and domestic political factors affect the degree of compliance. Structurally, the WTO remedy of retaliation based on a withdrawal of equivalent concessions favors those exercising market power. When the U.S. or E.U. threatens retaliation against a small country, it exercises significant leverage because of the importance of its markets to that country. In contrast, when a small country threatens retaliation against the U.S. or E.U., it exercises much less leverage because its market is relatively unimportant. This asymmetry becomes more pronounced when the small country is dependent on foreign aid from the U.S. or E.U.
Internal political factors also shape compliance. Interest groups that profit from noncompliance lobby their governments to either water down compliance or find new means to deny market access. Compliance is generally more challenging in politically sensitive cases that involve social policy, such as measures involving human health claims (such as involving hormones in beef or genetically modified foods) and environmental claims (such as requirements to use fishing methods that reduce adverse impacts on dolphins and sea turtles). 105 Domestic factors also facilitate compliance and counter protectionist interest group pressures. The WTO system tends to enroll domestic executive officials who have reciprocity interests -governments comply as a respondent so that their trading partners are more likely to comply when the government is a complainant. Since executive officials are on both sides of disputes (as complainants and respondents), they are more sensitive to the broader implications of non-compliance. In other words, even where a powerful WTO member faces a complaint from a small country, it has concerns over reciprocity and reputation that involve the broader WTO membership. If it does not comply with a decision, other WTO members may not comply with rulings in which it is a successful complainant, adversely affecting its export-oriented producers. The WTO system thereby also enrolls domestic export interests that want their government to comply so that other WTO members comply as well, which advances their export interests.
Where political opposition impedes compliance, the WTO enforcement system is designed to enhance leverage toward it. If the respondent does not comply, the complainant may withdraw an equivalent amount of trade concessions against its exports. Complainants target their retaliation so as to maximize political pressure on the respondent. When the U.S. or E.U. threaten retaliation against each other, for example, they target the other side's politically powerful export interests. 106 Their aim is to spur these export interests to press their government to comply.
The risks of non-compliance can reciprocally inform the Appellate Body's and panels' interpretation of WTO rules over time, involving a form of interpretive politics. For example, the Appellate Body appears to recognize that immediate compliance is facilitated when its ruling only requires action by the executive and not the legislative branch. In a large number of cases, the WTO panel or Appellate Body has found that the underlying national law was not WTO-inconsistent, but rather only the country's administrative practice needed to change. Such a finding facilitates compliance where the executive does not need to go back to the legislature to implement the ruling. This interpretive choice is, in practice, an institutional choice, as noted in Part III. The panel made this finding, for example, in the USSection 301 and EU-GMO cases, and the Appellate Body did so in the US shrimp-turtle case. Generally, the Appellate Body's jurisprudence regarding sensitive domestic policies, such as food safety and environmental concerns, appears to have softened, which eases compliance prospects. 107 In some cases, both the complainant and respondent may critique a panel or Appellate Body decision because of its systemic implications. When they do so, they send a powerful signal to panels and the Appellate Body. This signaling occurred most notably in the Australia-Automotive Leather case. The U.S. won the case involving Australian subsidies to automotive leather producers and the panel issued a recommendation that Australia remove the subsidies and that the recipient return the subsidies already received to the government, constituting a form of retrospective remedy. Even though the U.S. won the case, it rebuked this aspect of the ruling because it opposed the application of retrospective remedies in antidumping and subsidies cases, which could also be applied against the U.S. in future cases. WTO panels and the Appellate Body appear to have received the signal. No WTO panel or Appellate Body decision has since recommended any retrospective remedies, even though panels and the Appellate Body have the interpretive option to do so.
In sum, while many legal commentators have expressed great optimism about compliance with WTO rulings, a more in-depth analysis shows that the actual record on compliance is more difficult to establish. Nonetheless, the WTO has created a judicialized system that helps to enhance leverage for a country to press for compliance or otherwise receive some form of compensation.
Conclusion
The WTO dispute settlement system represents a significant legalization of world politics, arguably the greatest amount of legalization that we know at the multilateral level. Yet the WTO dispute settlement system remains fragile. 108 Its crown jewel, the Appellate Body, remains "a young plant that need[s] protection." 109 Politics clearly remains at the three governance stages of the selection of panelists and Appellate Body members, the interpretation of the rules, and compliance with the rulings.
The chapter demonstrates how the politics of these three stages interact. The selection of WTO panelists, Appellate Body members, and secretariat officials affects the interpretation of WTO rules. Certain interpretations, in turn, encounter stark resistance, leading to compliance challenges. The compliance challenges, which threaten the authority of panels and the Appellate Body, can, in turn, inform subsequent interpretive choices, as well as the selection process. Law and politics continuously interact, with law providing the institutional setting in which politics maneuvers, and politics shaping that institutional setting.
To date, the major actors in the system have tried to find a balance between law and politics so that disputes are settled and the system remains resilient to political pressures that could undermine it. The WTO system fared well through the 2008 financial crisis, exhibiting the power of an institution to ward off political pressures for protection in challenging economic times. 110 Similarly, it is quite remarkable that, as in no other area of international relations, China and Russia engage with law and dispute settlement to resolve trade disputes with the U.S. and Europe before the WTO, as reflected in the forty-seven cases in which China has been a complainant or respondent, and the 130 cases in which it has been a third party, in WTO disputes from its joining of the WTO in December 2001 through December 2015. 111 Yet shifts in global economic power with the rapid rise of China and other emerging economies, and the challenges of dealing with economic models that include stateowned enterprises and other forms of government intervention in the economy, pose ongoing challenges to the WTO dispute settlement system. A move to an ideal type of judicialized dispute settlement with strong remedies, effective sanctions for all WTO members, and independent judges issuing rulings oblivious of politics, is inconceivable. But a return to the more diplomatic jurisprudence of the GATT seems unlikely as well. The precise mix of law and politics will shift over time; both will remain, affect each other, and together affect outcomes.
111 Shaffer and Gao (2016) . In its first three years of membership, Russia was a party to nine cases, and a third party to an additional twenty-two cases. See WTO website, at https://www.wto.org/english/tratop_e/dispu_e/dispu_by_country_e.htm. 
